
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



446 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

can be discovered and displayed. The discussion by Dr. Van Praag is 
habitually fair, ingenuous and ingenious, and supported by adequate 
learning and reference to the authorities. 

His work must therefore be received as a brave and honest attempt to 
guide us through the fog which still obscures many questions of inter- 
national jurisdiction. It is distinctly useful, though it does not wholly 
dissipate the fog. 

Charles Noble Gregory. 

Science et Technique en Droit PrivC Positif. Seconde Partie. Elabora- 
tion Scientifique du droit positif. By Francois Geny. Paris: 
Recueil Sirey. 1915. pp. xi, 422. 

The concept Natural Law is a permanent possession of the moral 
and juridical world. Since the first speculations on the nature of law and 
justice up to the present day, there never has been a moment when the 
idea of Natural Law in one or more of its chameleon colors has not 
been a factor of thought and action. Truly, there have been periods 
when it has seemed, under the weight of assault, that the vitality of the 
Natural Law concept had been crushed to death; but just so often as its 
epitaph was being carved, it has reappeared beyond the sacred precincts 
of the charnel-house, either in its old or in a new form, reinvigorated 
with a disconcerting resistance to the predatory instincts of rival theories 
of law. It has thrived by assaults and battles. It is not merely a 
never-ending dream of mankind, as Windscheid put it; it is a perpetual 
article of faith. 

In a review of the first part of the present work for this Journal in 
July, 1915, the learned author's definition of law is found to contain 
as an essential element, the idea of Natural Law. In order that the 
reader may not be misled, the author now boldly asserts in the em- 
phasis of italics that "Natural Law reduced to its necessary mini- 
mum * * * furnishes an indispensable basis for truly scientific 
treatment of positive law." In an earlier work the author was com- 
mitted to the statement that Natural Law is an idea too vague to 
serve as a working-basis for positive law. Apparently, on this propo- 
sition, there has intervened something of a change of position. 

Reduced to ultimate terms, there are two primary views of justice 
(which is the crux of all legal philosophy) : first, that positive law itself 
is the sole standard of justice; second, that positive law is not the sole 
standard of justice. As to the first view, there are two sorts of schools 
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of thought: (a) the positive view which asserts, by virtue of the nature 
of positive law as a natural or biological product, representing the 
conscious compromise or the unconscious adaptation of conflicting hu- 
man interests, that positive law arises as a kind of social precipitate 
which itself represents the wisdom of the race; (b) the negative view, 
which, without any philosophical examination of its data, accepts posi- 
tive law as all-sufficient, and which, therefore, inquires no further. It is 
manifest that each of these theories of justice embraces diverse minor 
programs. Illustrative of this point, are the Imperative and Historical 
Schools which are especially familiar to the Anglo-American world, 
and which, in the above classification, are types of the negative philo- 
sophical aspect of the first attitude toward the concept of justice. 

The second point of view is, likewise, a complex of many subordinate 
positions. These positions may be divided into the following leading 
groups: (a) The view that all positive law is an artificial interference 
with the natural process of struggle and conflict in life and therefore 
philosophically unjustifiable; (b) that positive law is validated by an 
external, objective standard of justice; (c) that positive law is just or 
unjust as measured by a subjective criterion; and (d) that the justice or 
injustice of institutions of positive law is determined by a transcendental 
measure. 

A book review cannot conveniently be made the means of a fortified 
philosophical thesis, and much less a treatise; but it may be pointed 
out that Natural Law may mean all things to all men. This perhaps 
accounts for the fact that from the Sophists to Geny there have ap- 
peared in the world nearly as many varieties of Natural Law as there 
have been writers on legal philosophy. The " might is right " of Spinoza, 
the categorical imperative of Kant, the unfoldment of the Volksgeist 
of Savigny, the "what is real is rational" of Hegel, the compromise of 
interest of Merkel, the social utilitarianism of Jhering; all these — and 
can anything in legal-philosophical theory be omitted? — are varieties 
of Natural Law. Natural Law thus becomes nearly synonymous with 
legal philosophy; and, in point of fact, it was, it seems, until recent 
years, the custom to label the course of legal philosophy in German 
law schools as Natural Law. 

However, since the inclusive species of Natural Law of the eighteenth 
century has been thoroughly battered in the breach, a genuine and 
far-reaching improvement has overtaken the speculations on justice. 
Natural Law in the present age, with only one important exception 
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(i. e., the tradition of Anglo-American law embalmed in the declaratory 
theory of precedent), has given over the standpoint that antecedent 
to or alongside of formulated or declared law there may be discovered a 
complete and permanent code of Natural Law sufficient to the last detail 
to adjust the conflicts of human life. Both adjectives of the code have 
been omitted by the present-day schools of thought. Natural Law is 
neither a complete code of prescriptions, nor is it a perpetual monument 
of truth and justice. Yet, Natural Law remains. But it is Natural Law 
thoroughly saturated, and, also, invigorated, first, with the historical 
element, and, later, with the evolutionary concept. It now represents 
not a fixed and full content of rules, but an instrument for charting the 
directions of human destiny in accordance with which the conformability 
of legal rules is to be standardized. This would appear to be the best 
and the most unimpeachable development possible at this time in the 
Natural Law idea; but the regnant schools which still flourish under 
the ancient banner, thinking that such a solution is too transcendental, 
have occupied intermediate ground — ground between the first line 
trenches, as it were, — and propose to construct fines of barbwire around 
their legal establishment beyond which it shall formally be impossible 
to go (Stammler, Del Vecchio) and within which protected limits there 
may be a great variety of historical movement. 

Geny, if we understand him, does not accept as the basis for his 
Natural Law either the idea of immanence or transcendentalism. It 
seems to be a compound of objective and subjective factors determined 
by a principle of intermediate ends. But yet, for him "while the regula- 
tion of moral and social conduct follows a progressive development, the 
criterion must be sought in a domain superior to the contingencies and 
hazards of life." Again, the "rational datum must intervene with a 
preponderant value." He reverts to the classical form of Natural Law 
in which the rational element is the essential basis; but he rejects the 
strict Natural Law (as it appears, e. g., in Boistel or Cathrein) where 
the unsuccessful attempt is made to answer all concrete questions of 
law and justice. As he puts it, "the rational cannot be reduced to 
a single formula of precise contour." 

Objective justice is represented to the mind in the idea of order, "in 
the idea of an established equilibrium following the idea of harmony 
[based on the nature of man as a social, free, and reasonable being], 
moral in its substance, external in its manifestations, and founded on 
the conditions of life of man in society." But he adds, "this abstract 
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nature of justice is too vague for a scientific elaboration of law. It 
implies a philosophy which is wanting." This appears to involve the 
author in inconsistency; but whether it does or not, it is clear that the 
Natural Law function in legal method is somewhat elusive. 

The objective basis of Geny's rationalism is found in an "examina- 
tion of institutions of private law which show at their base certain 
natural data in which reason discovers, but not without difficulty, 
directions for human conduct." "History reinforces and makes precise 
these directions which a common ideal permits in turn to be amplified." 
In it is found an "ensemble of data giving the object of a true and 
scientific elaboration of law." 

In a word, the method of scientific elaboration is based on the follow- 
ing elements (as we understand Geny's position) : 1. the nature of things; 
2. reason and the social ideal; and 3. legal evolution. Geny forestalls 
the charge of eclecticism for his system with its multiple bases, and 
thinks that he has presented not a mere collection of attractive residues 
of other systems, but a reasoned syncretism based on Natural Law. 

Natural Law as employed- by Geny is equivalent to the issues of 
reason, derived from the nature of man in contact with the world, and 
which, because of its origin and nature appears universal and immut- 
able. But it becomes Natural Law with an objective base instead of 
a purely subjective content. He, therefore, finds himself in accord with 
even such a revolutionary as Duguit in his position touching the objec- 
tive basis of law. The problem of purpose is always one of the stumbling 
blocks in legal philosophy, and too little attention has been given hereto- 
fore to the important distinction between ultimate and intermediate 
ends. Geny favors that view of Natural Law which is represented in 
this connection by Briitt as an amendment of the still somewhat in- 
flexible point of view of Stammler. Of the philosophical views which 
have to a greater or less extent agitated the waters of French thinking, 
Geny at the outset rejects, among a variety of other things, the position 
of juridical socialism, and individual anarchism; and, incidentally, as 
a datum which further concerns the author's local setting, he accepts 
the proposition of intuition. 

If the author had not already shown his capacity to correlate his 
philosophy of law with concrete problems (as, for example, in his elab- 
orate work, Des Droits sur les Lettres Missives, reviewed in this Journal, 
October, 1914), doubt might and would be raised as to the practical 
value of his method. Judge Tanon, on this point, somewhere remarked 
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with some bitterness that when legal philosophers descend to concrete 
problems, they are obliged to use the same methods as practical men; 
and that the metaphysical postulates of the philosopher are lost in the 
actual solution. Such an attitude while in substance inadequate, may 
still be valuable in aiding to keep clearly before the mind proper limita- 
tions on the possibilities of legal philosophy in the historical world, and 
in restraining overhopeful efforts to hasten the evolutionary process. 
It was the great merit of Aquinas to see that the law must be measured 
by what is possible; and, after all, legal philosophy in a very important 
measure has the mission, not of regenerating the world, or of eliminat- 
ing links in the chain of human destiny, but of explaining social institu- 
tions, and of attempting with great caution to project the path of the 
future. The autonomy of the human will and the scope of method must 
always take a subordinate place; and while the efficacy of effort is not 
to be wholly denied in an attitude of tortured abnegation, or in resigna- 
tion to an Heraclitean flux, the function of effort must not be over- 
emphasized. It is precisely the task of philosophy to find the way out 
of all these difficulties by an intimate understanding of the nature of 
the Time Spirit, on one hand, and a scientifically fortified, view of the 
reality in which it manifests itself on the other. 

The larger part of Geny's present contribution deals with a review 
of modern legal philosophy. No one in so vast a field can do more with 
thoroughness than treat particular parts of the whole. Geny has limited 
his review to France and Germany. His examination of schools and 
writers appears to be based on first-hand reading, and his documenta- 
tion is always thorough. As a summary, this work will be found valu- 
able for the reader who lacks the time or inclination to read the sources. 

While we believe that no true philosophy of law can exist without a 
metaphysical foundation — a position which is put aside by Geny — yet 
we can regard the author's plan as greatly superior, in its possibilities, 
and richness of material, either from the angle of what we can know, 
or, of what we can do, in the field of legal phenomena, to that type of 
positivism represented by the Comtean social physics, or the other 
extreme, juridical idealism. We are, furthermore, constrained to be- 
lieve, in the midst of much that we are unwilling to accept in Geny for a 
philosophy of law, that he has in the main hit upon a valuable method 
for rationalizing a hitherto unscientific legislative policy; and we there- 
fore conclude that we have before us a valuable contribution which 
should be an influential document in reaching solid ground for legal 
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ideas in the world upheaval which has thrown all social, ethical, and 
juridical values into the melting pot. 

Two additional parts are promised dealing with a technical elabora- 
tion of private law, to complete the work of which the theoretical 
foundations have now been laid. 

Albert Kocourek. 

Notes of a Busy Life. By Joseph Benson Foraker. Cincinnati: Stewart 
& Kidd Company. 2 vols. 

This is practically an autobiography from the author's birth in 1846 
to his retirement from public life in 1914. As he was an active partici- 
pant in public affairs from his boyhood, this work constitutes a record 
of and comment on the most important questions which agitated the 
people of this country through a period of more than sixty years by one 
of the most virile and active minds this nation has produced. 

He entered the Union Army as a private at the age of sixteen and 
was discharged from the service as captain at the age of twenty. He 
completed a full collegiate course of study by means of the money he 
had saved from his army pay and a contracted indebtedness not dis- 
charged until he had entered his profession. He became an able and 
successful lawyer and a judge of repute. At the age of forty he entered 
political life, was four times nominated for governor of his State and 
twice filled the office. He attended the Republican national conventions 
as a delegate at large consecutively from 1880 to 1904; and, as indicating 
his effectiveness as a speaker, he was twice chosen to nominate Mr. 
Sherman for President, and twice Mr. McKinley. He entered the 
Senate of the United States in 1897; and served in that body until 1909. 
Such a varied and distinguished service may well be styled "A Busy 
Life," and the narrative will be found of unflagging interest from be- 
ginning to end, but this review must be limited to that part of his career 
in the Senate which relates to foreign questions and international 
law. 

On his admission to the Senate he was placed on the Committee on 
Foreign Relations, and remained on that committee during the twelve 
years of his service. John Sherman, so long a Senator from Ohio, en- 
tered the cabinet of President McKinley as Secretary of State at the 
same time that Mr. Foraker entered the Senate, and immediately 
thereafter Mr. Mark A. Hanna succeeded Mr. Sherman as Senator. 
In The Notes Senator Foraker comments: 



